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BEFORE THE B{)ARD OF OIL, GAS AND MIMNG
DEPARTh{ENT OF NATURAL RESOURCES. STATE OF UTAH

IN THE MATTER OF THE REQUEST
FOR AGE}-ICY ACTION BY PETITIONERS
t'iORTH EMERY WATER USERS
AS SOC IAfi OI\i, HUNTINGTON-CLEVELAND
IRzuGATION COMPANY, and CASTLE
\iALLEY SFECIAL SERVICES DISTRICT

i
co-oP's QFPO$ITIO,N TO j
REQUEST FOR RHHEARIN1G eUu
MODIFICATION OF ORDER

Docket No. 94-027
Cause No. ACTi015/0?5-938

:

C.W. Mining Conrpany dlh/a Co-up Mining Company (Co-op) respecttully subtnitq this

b{emorandum irt *pp*sition to Cr.qtie Valley Special Service f)istrict's Request for Re-hearing and

Modificati*n af fJrder Deted June 13, 1995 by the Urah Eoard of Oil, Ga$ and Mining.

ARGUMENT

I. TI{E Bf}ARD'S FINI}INGS Ai'{D CONCLUSIONS ARE WITHIN ITS SCOP-E
oF REVruW.

ln its June I -i.ln its June 13, 1995 Qrder the E*ard denied Petitiorrers' appeal, ancl upheld IIOGIT{'s

revisiort of C*-op's permit ta allaw mining of the Tank seam. The Board made findingb of fact

DOGIr{'s

Board is required try law

stated in AdBrns i'. Board

and conclusians of law it de*med nf;ce$sary to supFrlrt its Order, The

ro make detailed findings and conclusions fcrr purpsscs of appeal. As

Af$.evi$Si=*-allndus. Conun'n, 8?l F,'?d L, 4-5 (Utah App. lggl):

An adminisftative agency must make t-rndings t-rf tact an<l Eonclusions of law
that are adequate d+tail+rl Fc us tri permil meaningfui appellate review.

In order fur ffi ifi rne*ningfully review the findings of the
ctim.missitn, the findings rnust be "sutt-rciently detailed and include
*nough SuhSrdhil: fi:.+i:; :,,, disclrlsf, thg steps by rvhich the ultimatc
*i-rn*lu.si*n flfi *3t i-r fl'*i"n.r"*i issue u,'s$ reafhed-- [T]he failure of an
iig+ncy t-r rn;eiit a':i*.r"lurrir: findings Qf fact in rnatet:ial issues renders
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unless the evidencs is "clear,
one conclusiort. " [Citatiors

=553548 F. E3

.j
fil

o
its furdings "arhitlaf),, and caprici{rus"
controyerted and capable of only
omifiedl
The Lltlth Suprenre C*urt hns clearJy describecl the detail required

administr*tive f,ndings in order for findings to be deemed adequate.
[An adrnini*f.rttive agetrr:y] cffnd/rt cfisrharge its statutory

responsibiliti+s without rnaking tindings of fact on all necessary
ultimate issues under the governing starutory standards. It is also
essentlal that lan aclminisitrative ngrr]cyl make suhsidiary findings in
sufficient detail thst the eritical subordinate factual issues are
highlighted and resolved in such a fashioil as to demonstrate that
there is a logical and legal ba.sis for the ultimate conclusions. ltre
inrS:ortance *f conrplete , accurate, and consistent findings of fact is
essentisl to il Froper cletermiruti+a by an administrative egsncy. jTo
that end, findilrgs shoutd be sufftciently detailed to disclose the $tep$
by which the ultimate facnral r:onclusious, or conclusions of mixedl
fact and law, are reaclred. Without sncft ft.ndings, fftis Cortrf cannat
perfrtnn its dury-' of reviewing [an adrninistrative la1enry'sJ order in
acrordante v,ith esf{zblr.Tft ed fugal prirciples aw| of protecting the
pani.es and tltr. puhlfu Jrorn ttrbitrttry and capri.dous administrative
actisn. [Italics in originalJ lguoting Milne Truck Lines. Inc. v.
Fublic Serv. C.ornnr'n,'l?fr P.Zd 1373, 1378 (Utah 1986)l

While a taihue to make detailed findings is rever$ible error, Co-op knows o_fl no ca$e

r\'herg arr agency w;r$ rflvg55sfl for rnaking its findings too detailert_ The findings to which Castle

Valiey *brjeclt are ".qubsidiary findings in sufficient detail that the critical subordinate factual

i.lsues ar* highlighted and res*lved in such s fnshioil a.$ to derntlnstrate that there is a logical and

Iegal basis ftrr the ultimate conclusions.' They attr r*qu.ired, as ".ruh$idiary facts to disclose the
I

$t*Fs try whith th* ultimftte conclusion on eirch facnrirl issue wa$ reached." Id. The Boar{I should

not risk reversal, a$ occurrecl in HiddEn Valley Coal to. v, 866

P.?d 564. 568-69 {Lltah App. 1993}, by omitting findings and conclusions-

Castle Valley would not now be questioning the Order if the findings 4ru1 concludions hacl

been far,'crnble to Castle Valtey. C;r-qtle Valley arlnril$, "The information snbmined by Pgtitioncrs

cr-rnr-rerning the regional aquifer and ther rn()vernent of water through the stratigraphy inithe arf,a
I

I

I

r-rf tire fla-ap Mining +p*ratittns rvas [relevant] to place the propo.ced Tank Seam in a context with
I

thtst aprrations nnd ta avoid the segmented view of the operations Petition€r$ believecl Cb-op and
i

the DOGM had taketr in prior proceedings. " [Request for Rehearing p.2] The flttcts and
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l

+sEclusions to which Castle Valley ohjects do just what Castle VaIIey intended -- lttrey are
l

ltf,sessEry zubsidiary furdings {trietl with Castle Valley's coilsent, and amply suppartefl by the

evid.ence), wh+se purpr.r$e is to place the Tank searn operation in context with Co-o$'s other
1

oper*tianff, and ta avoid an improprly regmcnted view of those operations. That the fin4ings and

conclusisnr ire against Castle Valtey dfies not justify tteleting them.

Castle VaIIey's reliance on Blair-r,S Hudsqn Printing v. Utflh Sr4H.Jax Crr_mm'n, 870 P.?d

29I iUtah App, 1994) and Parkdale Care Cq$Jer y-.--Frandsen, 837 P.?d 989 {Utah App. 1992}
i

is misplated. Blai+e ,sddresseil the legislature's choice to withhold from the Tax Coriur,riesitrn
j : t ] j :

jurisdictisn over appeals of counry property tax decisions. Pqfkdale recogniied the l{rdustrial
l

Csrnrrission la*hs zubject matter jurisdir,:tiru over tort and breach of contract claims. Nei{her case

denit with the scope sf an fl.geilcy'$ power trl nurke findings and conclusiorrs with res{ect to a

*laim pr*perly before the agency. Since the parties "were nof aftempting to adjudicate or re-

adjudicate the perrnit for the currentiy minerl arsn" [Request tqrr Rehearing p.4], *ie Bosrd
I

+t:rr*t:tly did nr.rt enter an Order ;rdjudicating the pennit ft:r the currently mined area- Ffowever,
j

the Bo*rd cefiainly may. as it has herc, make finilings And conc.lusioru it deem$ rehsonably

nece-ssary tfi $upport it-q ultimate decisi*n on Co-op's right to rnine the Tank seam.

rr. CASTLE VALLEY WATVED ANY RIGTTT TO COII{TEST TIIE BOARD'Ii
F-IF{T}I1\{GS AITTD CONCLLISIONS.

A waiver is the intentional relinquishment of a known right:
. 1

lTlhere is +nly one legal starulard required to establish dpiver ufirder lJtafr
' f . .  

* * - - - t - - l *  r | t * r ? r t . - - , '  t  .  ,  r  r r  '  - t , -  F -  -  - - - - ! - . -  |  iIew, lVe corrclude that Phaenix prtlperly srated the requireruents for waiver:
A waiver is the intentional ielinquishrnerrt of a known night. To
constinrte waiver, thert-- must be an existing right, benefit or
advantage, a knrrwledge +f its existenue, and an intention te
relinquish it.

We t-urther clarify that the irrtent to reiinquish a right must be distinct. Under this
legal standard, a fact finder need t-rnlj iletermine whether the totality of ttrle
circumstences "warailLc the inference of relinr4nislunent. " [Citations omittedl

Sater's. Inc. r.. Deseret Federal -5av- & I-ean Ass'n, 857 P.Xd 935. 942 {Utah 1993)

Th* impact of Cr:-op's Fast and preserrt mining activities on Big Besr and BircF1 Springs

was tuied n*t *r:Iy with tastlc Yalley's ctrn$ent. hut in respLrn$f, to Castle Valtey's irepeated
i

I

. J
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insistenc* that the Board eonsider evidencc en

tbe iszue irrelevsnt, it wsuld nor have pressed

iszue. Even now Casfle Valley admim those facts

t* review tlre ruining of a certain stratigraphic

the issue, If Castle Valley had truly c{,nsidered
I

so vehemently for aftnission of eviden$e on *re

are relevant "to pro<luce a context witt{in which
:

Iayer known as the Tank Seam. " IRe{pest for
I

Rehearing p.4]. The totality of the circumstances warrants the conclusion that Castte Valley

intentiofislly relirrquished any right to challenge the Board's frntlings

III. CASTLE VALLEY Xf, EfiTOPTMD TO CONTEST TTIE
Af.lD COF{CLUSIONS,

Estoppel reguires "{U an admission,

aftenvards auerted, {2) nction by the other parfy

and i3) uryury ro such other parry resulting from

and conclusions on *|rt issue.
i

BOARD'S F'II{Str.iG]S
l
I

stfltement, or aet inconqisterlt with ltil*i cilaim,

on the faith of such admission, statement, or act,
I

allowing thc firsr Farty to contradict or {epudiate

su*h edrnissirlnr statement, rlr act. " I_Inited , 870

P.2d 880, 891(Urah 1993).
i

Castle Valley's statements during the hearing in this nratrer are incortsistentl itsLiastle valley's statements during the hearing in this nratrer are incortsistenti with its
I

argurfleRt that tinding$ oil tlre impact of Co-op's mining activiries r)tl Big Bear and Bircti Springs
i

are beyond the Board's authority. In respoilse. tn Cestle Valley's position Co-op was forced to

Frcpar* and present its r-'wn evidence on the issue. If Castle Valley conld now

pr-rsition. the iqiury to Co-op frorn having to reruftr ancl relitigate the same

Casrle Vaiiey is estopped trom the relief it rrow seeks.

I
I

repudiate I its prior
I
I
I

issue is f-rbvious-

I
: l
j

fv. THE RELIEF CASTLR VALLEY SEEKS IS NOT ALLOWED rN THE n{ninS;
j

Castle Valley's request is procedurally defective- Public participation in the p{:rmitting

Frilses,t is gorrernecl by the rules of the Division of Oil, Gas &, Mining. R&15-300-l00lcontains
i

the pracedur*s far public panicipation at rhe Division level. R645-300-200 coniains the

pr*cedurtls fr:r Boarri review of decision-s by the Division. Once the Board issues it[ written
I

tindings of fa*t, r:onclusion-q of law and orrJer unrler R6+5-30O-'112.400, as it has done h!re. there

- c l
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is no provisi*n fi:r furttrer administrative review. If Cnstle Valley believes itself aggriev{d by the
I

B*arrt'* Orqler, its next procedural step is an appeal, not a rehearing i

CONCLUSTON

F*r the res$$n$ stated rbtlve, Castle Valley Special Service District's

Ireering and lVIodifieation of Order is wiflout merit ancl should be denied.

Requesf for Re-

l -
DATED this I / d;ly *f July. I 995 .

smpany d/b/a
Company

CERTIFICATE OF SERVICE

I hereby r*rtifu that I have this day served the above dscunrent on all
this prr:ceeding by rnniling n copy thereof. properly adclressed, with postage

i
- - l

parties of record in
prepaid, t{l;

David B. Hartvigsen
NIELSEN & SENIOR
t lS0 Eagle Gat* Tower
6i] East South Temple
Salt l-rke tity, Litah 84111
Altorneys frrr Nsrth Ernery Water Lisers'
Association and
Huntington-C leveland Irrigation Com.pany

Dared at Sak Lake City, IJtah this

Jeffrey W. Appel
Benjamin T. Wilson
COLL,.LP*D, APPEIT i & WAIfLJ{J
I Exchange Place , Slrite 1100r
Salt l-ake City, Utah 8411I
Attrrmeys for

of July, 1995.iI. uu,

NT

H*tofiiey for
C.W. Mining
Co-op Mining

?005p,0t0

TITf iL F.EE
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Cari E. Kingstorl, #tEZ6
3212 South State Street
Salt l"ake City, Utah E4115
{801)486-14s8
F. Mark Hansen. #5078
341 South Main, Suite 40d
Salt L*ke City, Utah 84111
Telephone: (801) 364-4t)40
Attorneys f.or Respondent Co-op Mining Company

BEFORE
DEPARTMENT

THE BOARD OF OIL, GAS AND MIMNG
OF NATURAL RESOURCES, STATE OF UTAH

I
IN THE MATTER OF THE REQUEST i
FOR AGENCy rlCrrON By pEtrTroNERS i
NORTH EMERY WATER USERS i
ASSOCIATIQN, HUNTINGTON-CLEVELAND i
IRRIGATION COMPANY, and CASTLE )
VALLEY SFECIAL SERVICES DISTRICT 

}

i
C'W. Mining Canrpany dltria Co-op Mining Company (Co-op) respecttully subinitq this

i

I{emorandum in opposition ro Ca-stle Valley ,.St*r.ial Service District's Request for Re-heahing and

Modificatian af Order Dated June 13, 1995 by the Utah Board of Oil, Gas and Miniqg.

ARGTIMENT

T. TTIE B$ARD'S FTNDINGS AND CONCLUSIONS ARE WITI.IIN ITS SCOPE
OF REVIEW.

In irs June 13, 1995 Order the Eoard deniercl Petitioners' appeal, ancl upheld Il-OGM's
I

I
revision +f Co-,-rp'rr permit to allow mining of the Tank seafil. The Board made findinq of fact

I
and canclusi*ns of law it deemed necessary to supporf it.s Order- The Board is require$ try taw

to make detaii*d findings and conclusioru for purposes of appeal. As stated in AdArns y. Board

p-LReviQwl:lrt- kidus. Conun'n. 8?l P,?d l, 4-5 (Urah App. Iggl): i
I

'i'.i': irdminish'ative agency must make finclings cJf tact and conclusions of law
that ar.. ndetluale detaileil $() ts t* permit meanirrgful appellate review,

In order frrr us tr:l rneaningfully review the findirgs of the
ccrnmission, the f,rndings must be "sufficiently detailed and include
cntiugh subsidiary facts to disclose the steps by which the ultimatc
**nclusion on each factual issue \r'as reached- " [T]he failure of an
agency to make adequate findings of fact irr material issues renders

I

co-oP's oPFosrrloN To i
REQUEST FOR RETIEARING AND
MODIFICATION OF ORNER

'

Docket No. 94-027
Cause No. ACT/015/025-938
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its furdings "srbitrffry and capricious" ufiless the evidence is "clear,
controyerted and capable rlf onty one corclusion. " lcitations
omiueal
The Utah Supreme Court has clearly describecl the detail required

administrative findings in order for findings to be rJeemed adequate.
[An adrninisfrative ngenr:y] caffrot cfisciarge its statutory

responsibilities without rnaking findings of fact on all recessary
ulfimate issues under the governing staurtory stanrlards. It is also
essential that lan administrative agencyJ make subsicliary findings in
sufficient detail that the eritical subordinate factual issues are
highlighted and resolved in such a fashioil a$ to demonstrate that
there is a logical and legal trasis fbr ttre ultimate conclusions. The
irnpO*anCe t)f C0mplete , accurate, flnd coruistent fintling$ of t'aCt is
essentisl to t Prope,r deterrn:ntticn by an adniiinistrqtivq sg€ncy. ,To
tbat end, fiodiod should be sufftciently detailed to Ai**ro*E rfni sppl
by which the ultimate facnral couclusions, or conclusisns of mixld
tact and lnl, are reaclred. Htithotn su<:h, ft,ndings, this Court carmot
pe-rfonn its dury tt'rcuien,lng {an. adntinistrative. dgenLry'sJ order in
accordance with establisttecl legal principles antl of prtttecting the
parties and the public lrorn a.rbitra.ry a.nd capri.tiozts administrative
adiort. [Italic-s in original] {quoting Milne Truck Lines. Inc, v.
Public serv. -comm'n , 720 p.?d 1373, 13Tg (utah lgs6)l

ih

w rrile a tarlure to make detailed furdings is rerversible error, co-op ltnows ofl no ca$e
I

rvhere an ageEcy wa.q reversed for rrraking its findings too detailed. The tinclings to whi{h Castle

steEl$ by whith the ultimete conclusion orr each far:tu:rl issue was reached. " Icl.

While tailure rnake

Yaliey 0bjectt are "subsidiary findings in sufficient detail that the critical subordinati factual

issues are highlighted and resolved in such s fashioil a$ to denronstrate that there is a logical an<l

Iegal basis fbr tire ultimate conclusions.* They arc r*quired, as "suhsirtiary facts to disclose the

rurt risk reversal, a$ occurreql in

The Boaril shoulcl
r l

r l  t

, ,  866

P.?d 564,56S-69 (Lltah App. 1993). by omitting findings and conclusit:ns j
I

Castle Valley would not now be questioning the Order if the findings antl concludions hacl

been fal'arable to Castle Vatley. C;r-stle Val[*.r, aclnritq. "The infbrmation snlrmined by Pdritioncrs
;

concerning the regicnal aquifer ancl the m()vernent of water through the stratigraphy ini*re are;l
i

of tire Co-op l{idng oprrratitrns rvirs [relevent] to place the proporsed 'Itank 
Seam in a con.l*^t *irt

l

fhose operations and ta avoid the segrnented vierv of tlre operations Petitiortrs believecl C[op anO
I

Ithe DOGM had taketr in prior proceediilgs. " [Request tbr Rehearin*q p.?J The ti,*tu and

Vaile

.-l
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cotrclusions ro which castle Valley objects do just what castle valley intended - l*, ,ra

trecessary zubsidiary findings (tried with castle va[ey's co sent, and amply sop'port$ uy ttp

evidence), whose purpose is to place the Tark seem operation J4 context wittr Co.o$,s other
i

operatian$r and to avoid an iilrproperly segnrerfied view of those operations. That *re fin4ings and

coilclu$ioils are against Castle Valtey does not jusrify rJeleting them.

Castle Valley's retance on BlaiF,$ Hudsqn Printing v. tttnh Sr4[S-.Tax C$r-rrm'n, 870 P.?d
I

291 {Utah App, 1994) and Farkdale Care Cqr-rJer.y-.- Frandspn, 837 P.?d 989 (Urah App. tggz)
I

is misplaced. B1ai{re sddressed the legislature's chcice to wittrholtt from the Tlx Cortrqriqsir:lr
j l i i l l l i , " ,

jurisdiction over appeals of cou$ty property tar decisions. Parkctale recognbed the {r+[smiat
I

Commission lacks zubject matter jurisdir:tion over to* and breach of cgntract claims. Neiifrer case
i

deait witir the sccpe of an ageilcy'$ p('wer tt-r make f,rndings and conclusions with resf,ect to a
I

claim praperly before the agency. Since the parties "were not attempting to actjudicale r)r lr-

iadjudicate the perrnit for the currently minerl arsff." [Request tor Rehearing p.4], U1* BorrffJ
I

ct)ffectly dicl ntrt cnter an Orrler adjudicating the pennit ft:r the currently mined area- Flio**u*r,
I

the Board cefiainly may. as it has here, make findings ancl conclusions it deems re{rsonably
I

necessary to .qupport it-q ultim.tte decision on Co-op's right to mine the Tank seam.

rr. CASTLE VALLEY WAniED AFty RrGHT TO CONTEST THE BOARD'fI
FINT}INGS AND CONCI,USIONS. i

A waiver is the inienti*nal reiinquishment of a known right: 
i

lT]here is only one le*tal sunclarcl required to establish waiver utrcier Utalt
law- we cqrrrclude rhat phoenix prtlperly suteo the requirements for waiver: I

A rvaiver is the intentional relinquishment of a kuown night. To
cLrnstirute waiver, therc mnst be aTl existing right, benefit or
advantage, a kntrwiedge tl' its existence, And an intention to
relinquish it,

We t'urther clarity that the interrt tt:r reiirrquish a right urnst tre distinct. Under this
legal standard, a fbct finder neeci <-uly determine whether the totality of ttrJe
circumst*nces "rvarranLs the hr"*rence oi relinquislunent. " [Citation$ ornittedl I

l

So-ter's. Inc. v. ffeseret Federal Sav. & L-oan Ass'n, 857 P.2d 935- 942 (Utah 1993) I
I

The impac:t of Ct:-op's pest and present rnining activities on Big Bear and Birchf Springs:
I

was tried n*t orily with Castle Vallcy's r:on$ont, hut in respon\e to Castle Valley's lrepeated
i

Ttl
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insistence that the Boar*l consider evidence on the issue. If Castle Valley had tnrty cdnsidererl

the iszue irrelevant, it would not have pressed so vehemently for a*nission of *uiAen{e on the
I

issre- Even nsw Castle Valley admite those facts are relevant "to produce a context witt{itr which

to review tlre mining of a certain stratigraphic layer known as the Tank Searn. " Refuest for

Rehearing F.4l- The totality of the circumstarrces warrants the conclusion thar Cas{e Valley

intentianally relirrquished arr]'right to clrallenge the Board's findings and conclusions on *f", issue .

III. CASTLE vALLEy Is ESTOPTED To coNTEsT Tr{E BoArtD's F'u*IDil,{cJs
AND CONCLUSIONS.

I

Estoppel requires ,"(U atr admission, stflt€ment, or act inconsisterit with ,il*i claim;
i

aftenpards a$sf,rted, (2) action by the other paffy on the faith of zuch atlmission, statemen{, or act,
i

aruI i3) uliury to 'quch otlnr party resulting from allowing thc firsr party to contradict or 
iepudiate

such admission, $tatemeilt, rlr act, "

P.zd 880, 891(Utarr 1993).

, 870

Castle Valley's statements during the hearing in this matrer are irrcorrsistentlwith its
Iargument tllat tinding$ on the impact of Co-op's mining activities on Big Bear and Birctl Springs
Iare beyand the Board's authority. In rssponse. to Castle Valley's position Co-op was {orcect t<l

prepare and present its rlwn evidence on the issue. If Castle Vatley could nrlw repucliatelit, prio,

ptrsition. the injury to Co-op fium having to retlrrn and relitigate the same issue i, |rrnuiour-
I

casiie valley is estopped trom the relief ir rrow seeks.

TITE RELIEF CASTLE VALLEY SEEKS IS NOT AI.LOWED IN THE

Castle Valley's request is procedurally clefective. Public participation in the

process is gor,ernecl by the rules of the Division of oil, Ga*q & Mining. R&+5-300-l00lconrains
I

the procedures for public participation at the Division level. R64-5-300-200 coniains the

proce+Jures for Boarrl review of clecision-s by the Division. Once the Bqarcl issues itl written
I

ttndings of fact, conclusions of law and orrJer under Rtr5-300 -?.12.400, as it has done h{re. there

l l

IV.
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is no pr0vision for fi.trttrer administrafive review. If Castle Valley believes

Board's Order, its next pfflcedural step is an appeal, not a rehearing.,

CONCLUSION

FOr the rea$on$ stated above, Castle Valley Special Service District's

hearing and Modification of Order is without merit and should be denied.

l -
DATED this { / day of July, I 995 .

CERTIFICATE OF SERVICE

I hereby ,-rtifu that I have this day served the above rjocument on all
this proceeding by rnailing a copy thereof- properly adclressed. rvirh posrage

I
itself aSsriev{d hy the

I

I

f59f54E F,. EE

Requesffor Re-

I
parties of fecord in
prepraid, tfl;

David B. Hanvigsen
NIELSEN & SENIOR
1100 Eagle Gate Trlwer
6CI East South Temple
Salt l-ake City, tirah 84111
Altorneys frrr North Ernery Water Lisers,
Asgociation and
Huntington-Cleveland Iruigation Company

Jeffrey W. Appel
Benjamin T. Wilson
COLL,.!PJD, APPELi & WAI{LAUMpNT
9 Exchange Place, Sirite 1100;
Salt Lake City, tJtah 84lll
Aftrrrueys for
Castle Valley Special Service Distric

i - 2
Daied at Salr Lake City. IJtah this | / day

Co-op Mining Company

lorlsF,0r0

of July.  1995


